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The past twenty years have witnessed a sea change in
services for people with learning disabilities, attributable at
least in part to an increasing recognition that such
individuals have a right to participate as full citizens in
the life of the communityl. With this move towards
'ordinary life'2 we need to ensure that people with learning
disabilities are treated properly in the criminal justice
system, both as victims of crime3'4 and as suspects. Here we
review the way suspects with learning disabilities are dealt
with in the UK.

PREVALENCE

In the early years of this century, numerous studies
indicated that rates of offending were much higher among
people with learning disabilities than in the general
population and some startling assertions were made about
people with learning disabilities as a result:

There is no investigator who denies the fearful role played by mental
deficiency in the production of vice, crime and delinquency ... not
all criminals are feeble-minded but all feeble-minded are at least
potential criminals (Terman, 1916, quoted in Craft5).

On later examination, many of the findings of these
early studies proved to have arisen from poor method-
ology6 -inappropriate tests, samples or norms.

Nevertheless, until recently, when people with a
learning disability were alleged to have committed a crime,
they could be incarcerated in hospital, sometimes for many
years, without a proper trial of the facts of the case (for
example, if they were deemed unfit to plead8 or if they
were detained in hospital under a section of the Mental
Health Act without going through the criminal courts).
Nowadays, with the closure of hospitals and the drive
towards community care, there is clear guidance that this
should not be tolerated and two government reports9'10
have recommended that, wherever possible, people with
learning disabilities should not be institutionalized, even if

they have been convicted of a crime, and that they should
receive non-custodial sentences unless hospital admission or
imprisonment is strictly necessary.

Since 1970, in the UK and elsewhere, there have been
attempts to tap different parts of the criminal justice
system, including police stations, magistrate courts and
prisons, to establish how many people with learning
disabilities appear at the various stagesl 1-21. Despite
different methodologies, all the English prison studies have
demonstrated that only 1% (or fewer) of remanded or
convicted prisoners have an intellectual disability, in
contrast to the much larger numbers of prisoners with
mental disorders of other kinds11,12,15,17,18. This 1%
estimate seems to be lower than figures elsewhere: for
example, in Australia about 2% of the prison population
(and up to 10% of the people in some prisons) have
intellectual disabilities16. Likewise in the USA the general
view is that some 2% of those in prison have what is termed
there 'mental retardation'7, although higher figures were
obtained in some studies20.

At earlier stages in the criminal justice system the
proportion of people with learning disabilities seems to be
higher. Studies in two London police stations13 and one in
Cambridge14 indicate that between 5% and 8% of those
detained at police stations for questioning have an
intellectual disability (though formal testing of IQ was used
only in the London research and neither study assessed
social functioning). A follow-up of the people with probable
learning disabilities in the Cambridge study suggested that,
if anything, proportionately more of the people with
learning disabilities went on to appear at court than did
those without a disability19. The small numbers of those
with a disability in the Cambridge study, however, make it
difficult to draw conclusions with respect to the disposals in
court. Probably many people with learning disabilities, even
when they get as far as the police station, are either diverted
in (or before) court21-26 or receive non-custodial
sentences-otherwise the proportion in prison would be
higher.

In Scotland, since 1983/4, the procurators fiscal (state
prosecutors) have been able to refer people arrested by the
police, if the police think they are 'disturbed', for
psychological or psychiatric assessment and/or treatment
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before prosecution. According to Cooke2l, in his
consecutive cohort of 150 people so referred a high
proportion of suspects showed anxiety or depression, with
smaller numbers diagnosed as having schizophrenia and
none as having learning disabilities. In England and Wales,
diversion from custody has also been possible for some
time, by several different routes22, but court diversion
schemes are of more recent origin. At least in part, they are
intended to prevent mentally disordered people from being
sent to prison unnecessarily, in line with the Home Office
circulars such as HOC 12/9523. The schemes vary
considerably24, sometimes involving only psychiatrists,
based in magistrate courts, who may take referrals from
solicitors, probation officers, social workers, prison medical
staff and the magistrates themselves25, sometimes involving
a multidisciplinary team of community psychiatric nurse,
social worker and probation officer, based in police stations
and courts26. However they operate, referrals to court
diversion schemes tend to include a high proportion of
homeless people and high percentages of people with a
previous psychiatric history and/or current psychiatric
diagnosis25. Few people referred to court diversion schemes
seem to have learning disabilities (2% in one London
study25), although this cannot be taken to mean that a
similar proportion of people with learning disabilities
appear in court, since not all those appearing in court are
referred. In contrast, Hayes, who assessed all those people
who were over 18 years of age who were appearing in four
local courts in New South Wales, found that about 14% had
intellectual disabilities27. However, overrepresentation of
ethnic minorities in the sample may signify that some
people's difficulties were culture or language related.

VULNERABILITIES OF SUSPECTS IN THE
CRIMINAL JUSTICE SYSTEM

People with learning disabilities have vulnerabilities that can
affect the outcome of their cases and alter the likelihood of
benefit from the due process of the law. Some of the
vulnerabilities apply also to victims of crime but here we
focus on suspects. People with learning disabilities are very
likely to have deficits in communication, memory and
problem solving28, all of which carry implications for
interviewing and all of which vary considerably across the
very wide range of ability. In relation to communication,
for example, a police officer may be faced by someone
whose understanding and expression of language is
extremely poor or by someone whose best means of
communication is through signing or someone who appears
to be understanding what is said since s/he replies in similar
terms but who is simply echolalic. Perhaps most
importantly, people with a learning disability are also likely

what is being asked29 and this is especially the case when
they perceive themselves as being powerless, as they may
well do in a police station.

Suggestibility has been assessed in a legal context by
Clare and Gudjonsson30, using the Gudjonsson Suggest-
ibility Scale (GSS). They showed that people with learning
disabilities, on average, were both less able to recall a
passage of verbally presented material and very much more
likely to yield to leading questions about the material than
people without learning disabilities. As a group, they did
not seem particularly liable to shift their answers under
interrogative pressure. In addition, both this and other
studies have shown that people with learning disabilities are
more likely to be acquiescent and to confabulate than
people without learning disabilities30, so that suspects with
learning disabilities must be interviewed with extreme care.
There is now some guidance on how this might best be
achieved, at least for victims with learning disabilities31.

These difficulties with suggestibility, acquiescence and
confabulation mean that people with learning disabilities,
when not carefully interviewed, may seem to 'change their
stories' in police stations and court rooms. In addition,
suspects with learning disabilities may fail to understand
their rights, with major implications for the eventual
outcome.

In England and Wales, according to the Police and
Criminal Evidence Act 1984 (PACE) and the accompanying
codes of practice32, anyone brought to a police station for
questioning must first be cautioned and must also be
informed he or she has three basic rights-to have someone
informed of their arrest, to have legal advice and to consult
the codes of practice. These rights do not have to be
exercised immediately. Thereafter, detainees must be given
the Notice to Detained Persons, which reiterates these
rights, notifies the suspect that he or she may also obtain a
copy of the custody record (the complete record of his/her
detention) and repeats the caution.

For people with learning disabilities, who may have
poor comprehension and poor literacy skills, important
issues include whether they understand the caution,
whether they tell police they are unable to read the Notice
to Detained Persons and whether, if the Notice is read to
them, they can understand the content of it. Gudjonsson
and Clare have examined these issues in a series of
studies33-35 and also piloted an experimental revised Notice
with simplified wording36.

With respect to the caution, people with learning
disabilities had difficulty understanding even the pre-1994
version, despite its relative simplicity33. However, the
modification of the right to silence under section 34 of the
Criminal Justice and Public Order Act 1994 (England and
Wales), resulted in a new and more complex 37-word
caution: 1to be suggestible and acquiescent if they do not understand 179
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You do not have to say anything. But it may harm your defence if
you do not mention when questioned something which you later rely
on in court. Anything you do say may be given in evidence.

When this new caution was presented in its entirety, as
it would normally be, Clare et al.34 found that very few
people could adequately explain all three sentences (only
8% of A-level students, only 7% of a group of ordinary
people with IQs in the normal range and only 48% of police
officers could do this). The middle sentence seemed
particularly difficult (only 18% of A level students and 7%
of the ordinary population group were able to explain this
sentence on its own). Presumably, even fewer people with
learning disabilities will be able to comprehend the new
caution.

With respect to understanding their legal rights as
described in the Notice to Detained Persons, Clare and
Gudjonsson33 found that many people with learning
disabilities did not understand that they had a right to legal
advice and/or a right to have someone informed of their
whereabouts, even when the Notice was read out to them
(the police are not obliged to read out the Notice). The
revised (1991) version of the Notice appeared no better:
only 68% of the sentences were fully understood by people
in the normal range for ability, while people with
intellectual disabilities understood only 11% of sen-
tences35'37

Subsequently, Clare and Gudjonsson36 devised an
experimental version of the Notice which simplified the
information on the caution and rights, and somewhat
altered the way in which the information was presented. In
addition some questions were inserted which were intended
to assist people with learning disabilities in identifying
themselves at the police station, since it appeared that few
vulnerable people were currently identifying themselves
(see below). Clare and Gudjonsson demonstrated that the
experimental Notice did indeed simplify the information,
judging by Flesch scores, did improve people's understanding
of the Notice (71% of sentences on average were understood
by the mixed IQ groups, compared to 59% of the sentences
on the original 1986 version and 41% of the revised 1991
version) and the verbal questions provided did seem to result
in about 80% of vulnerable people identifying themselves to
the police. Nevertheless, the experimental Notice has not
been adopted by the Home Office.

A further disadvantage for suspects with learning
disabilities in the criminal justice system is their increased
likelihood of difficulties in decision-making. Clare and
Gudjonsson37 showed a fictional film of a man confessing to
a crime of murder (which he had not committed) to 41
people, 21 of whom had intellectual disabilities and 20 of
whom did not. Participants were asked several factual

scenario) and were then asked about the consequences of
the man's (false) confession to a murder. More than a third
of the people with learning disabilities thought the man

would be allowed home until the trial and would not have
to go to prison (though they realized he would have to

appear in court at a later date). Moreover, nearly a quarter

of those with learning disabilities thought the detective in
the film would believe the suspect if he later retracted his
confession to the murder (cf 5% of the non-disabled group).
This is, of course, a particularly dangerous belief which may
arise from a misplaced trust in the processes of the criminal
justice system amongst those with learning disabilities.

Finally, there is the issue of false confessions. The
vulnerability of suspects with learning disabilities to giving
false confessions was recognized some time ago, following
several notorious cases of miscarriage of justice in the
1950s, 1960s and 1970s38. This led to special provisions in
the Police and Criminal Evidence Act 1984, designed to

protect vulnerable people. This Act and the accompanying
codes of practice32 require, for example, that in the police
station people with learning disabilities must be interviewed
with an 'appropriate adult' present and, where interviews
take place without an appropriate adult, confession
evidence may be ruled inadmissible in court. The London
police station studies13 suggested that 20% of the people
detained for questioning fulfilled the criteria for an

appropriate adult (some for reasons other than learning
disabilities) but only 4% were so identified by the police.

The appropriate adult's role in the police station was

envisaged as a protection against the tendency of
'vulnerable' suspects to 'provide information which is
unreliable, misleading or self-incriminating'32. To provide
such protection, there are presumably at least two

minimum requirements-first, that the police should
recognize suspects' vulnerability (and provide appropriate
adults accordingly) and secondly that the appropriate adults
themselves should act to alert the police during the
interview if they feel that the 'vulnerable' suspect is not

understanding the questions and/or is answering the
questions in a way that is acquiescent or suggestible.
However, in a major study of the provision and role of
appropriate adults, Bean and Nemitz39 showed that only
0.2% of suspects (38 of the 19472 cases) in the four police
stations surveyed obtained an appropriate adult, and other
studies have reported similar results (1% in Brown et al.40
and 0.4% in Robertson et al.41). Even more worryingly, it
seems that few appropriate adults actually speak during
police interviews and, when they do speak, they are

sometimes not acting to protect the suspect at all42. As a

consequence there have been calls for a review of the role,
selection and training of appropriate adults for vulnerable

questions about the film (to check that they understood the 42suspects, including those with learning disabilities .180
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SERVICE DEVELOPMENTS FOR SUSPECTS

There is a growing feeling that an overprotective 'they
couldn't help it' attitude to people with learning disabilities
who commit crimes is unhelpful to perpetrators (and their
victims). At least some of the normal social consequences of
breaking the law need to impinge on people with learning
disabilities because of the likely social learning that may
follow. Nevertheless, those involved in learning disability
services do not wish to see this right to 'due process' result
in antitherapeutic consequences for those with learning
disabilities. Action may need to be taken at several points in
the criminal justice system to prevent injustice and to
improve the outcome for people with learning disabilities.
This is likely to involve empowering people with learning
disabilities to understand the system (for example, by
providing them with information about the process in a
form which they can understand4344), establishing good
special provisions (such as a properly effective appropriate
adult system) and ensuring that police, probation officers,
social workers and health professionals work together to
provide a seamless service with compatible goals23'45.

It is clear that some people with learning disabilities
suffer disadvantages in the police station as suspects,
including not being able to read or understand the Notice to
Detained Persons (and the caution) to the same extent as
others, not always obtaining the support to which they have
a right, such as an appropriate adult and/or a solicitor
during interrogation, and not being aware of some of the
possible consequences of some of their actions. One of the
difficulties, however, for those trying to improve services
for people with learning disabilities in the criminal justice
system is how to determine when a particular individual is
disabled. In one of Clare and Gudjonsson's studies of the
understanding of Notice to Detained Persons only 35% of
the people using services for those with learning disabilities
clearly understood the need to inform police of their
disability33. Other studies have shown that it is difficult for
the police to recognize when a person has a learning
disability, so that special protection for vulnerable people
under the Police and Criminal Evidence Act, for example,
then may not be implemented. One possible solution is to
develop a standardized way in which all suspects would be
screened by police, so that people with learning disabilities
are identified and provided with the necessary safeguards.
One way of doing this is currently being piloted in the
Metropolitan police force (Clare ICH, Murphy G,
Gudjonsson GH, unpublished). The task is likely to be
difficult, since early studies showed that some of the people
who declare themselves to have a learning disability on
questioning do not have such a disability (Murphy et al. 15 in
their prison study found that no one screened positive by

this question technically had a disability), while others who
do have a disability do not declare themselves36.

With respect to the consequences of police interviewing
and charging, the difficulties people with learning
disabilities experience in prison46 make custody a very
poor option, either at the remand stage or after conviction.
Apparently this is now well recognized since few people
with learning disabilities are to be found in UK prisons.
Diversion from custody should result in better services for
those with learning disabilities, although by no means all
learning disability teams have good links with diversion
schemes. Even where people have been diverted from
custody, if they then languish in hospital wards without
proper treatment this is probably little better than custody,
especially if the only treatment offered is medication to
control behaviour, in the absence of a diagnosed mental
illness. There is no shortage of possible treatment
techniques of relevance to people with learning disabilities
who have offended (for example, anger management
training, social skills training, desensitization, covert
sensitization, group therapy)47'48, and most professionals
agree these are the interventions of choice, although few of
the techniques have been thoroughly evaluated for people
with learning disabilities. However, not all community-
based learning disability teams are able to offer such
treatments and in some areas no service of any kind may be
offered to those with mild learning disabilities, on the
grounds that eligibility criteria exclude them.

Commissioners of services ought to consider what
constitutes a good service for this numerically small but
complex group. There seems a growing tendency, as
hospitals for people with learning disabilities close, for
health authorities to commission secure or semi-secure units
to provide hospital treatment for people with learning
disabilities who are at risk of offending. Though such units
may be successful in the short term49'50, they will be of
little benefit in the long term unless linked with careful
provision for subsequent residential and day care51 52. What
is needed, as the Mansell report proposedl', is competent
local services able to provide individual care programmes
for individual needs.
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